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Average Income 
Minimum Set‐
Aside

September 2024

Contact Information
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Mailing Address: Physical Address:
TDHCA TDHCA
PO Box 13941 221 East 11th Street
Austin, TX 78711‐3941 Austin, TX 78701

Website: https://www.tdhca.texas.gov

Division Phone Number: (512) 305‐8869 

or (800) 525‐0657 (toll free in Texas only)
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Announcements

Schedule:

• The training will run from 9:00 am until approximately 12:00 pm

• We will take a break mid‐morning to shift from the webinar to the open forum

• Staff will be present to answer any questions

Housekeeping:

• Certificates will not be emailed but you will receive an email confirming your
attendance, usually within 24‐hours in an email from the GoTo Platform, please
check your “junk” folders as we cannot reissue these emails
• If you did not use your emailed link for the training from your registration you will not receive a
follow‐up email or show as having attended the webinar

• We suggest you silence your phones and put an “out of office” email response to
help avoid distractions during the training

• Please pose questions and comments to the “Questions Box”
3

Department Resources

• Compliance Forms
• https://www.tdhca.texas.gov/compliance‐forms

• Manuals and Rules
• https://www.tdhca.texas.gov/compliance‐manuals‐and‐rules

• Utility Allowance Information
• https://www.tdhca.texas.gov/compliance‐utility‐allowance‐information

• Income and Rent Limits
• https://www.tdhca.texas.gov/income‐and‐rent‐limits

• Compliance Presentations
• https://www.tdhca.texas.gov/compliance‐program‐training‐presentations

• Contact List
• https://www.tdhca.texas.gov/compliance‐division‐staff

4
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Average Income Minimum Set‐Aside: Do you have it?

5

Do you own, operate or manage an Average Income 
development?

Average Income Minimum Set‐Aside

6

The Consolidated Appropriations Act of 2018 Act added section 42(g)(1)(C), which 
contains a 3rd minimum set‐aside test option—the average income test. If a taxpayer 
elects to apply the average income test, a project meets the minimum requirements of 
the average income test if 40% or more of the residential units in the project are both 
rent‐restricted and occupied by tenants whose income does not exceed the imputed 

income limitation designated by the taxpayer with respect to the specific unit. 

Section 42(g)(1)(C)(ii)(I)‐(III) provides special rules relating to the income limitation for 
the average income test. Specifically, unlike the 20‐50 and 40‐60 tests, section 
42(g)(1)(C)(ii)(I) requires the taxpayer to designate each unit's imputed income 

limitation that is taken into account for purposes of the average income test. Section 
42(g)(1)(C)(ii)(II) requires the average of the imputed income limitations designated 

under section 42(g)(1)(C)(ii)(I) not to exceed 60% of AMI. 

Finally, section 42(g)(1)(C)(ii)(III) requires the imputed income limitation designated for 
any unit to be 20, 30, 40, 50, 60, 70, or 80% of AMI.

https://www.federalregister.gov/documents/2022/10/12/2022‐22070/section‐42‐low‐income‐housing‐credit‐average‐income‐test‐regulations
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Minimum Set‐Aside: Three Options

7

20% of the units in 
Project must be 
occupied by 

households with an 
income AND rent at, 
or below, 50% AMI

20/50 40% of the units in the 
Project must be 
occupied by 

households with an 
income AND rent at, 
or below, 60% AMI

40/60
40% of the units 

within the Project are 
both income and rent 
restricted and average 
at, or below, 60% AMI

Average 
Income

The minimum set‐aside is calculated based on the number of units, regardless of unit size, and is tested on the last day of each tax year.

The Project is defined on line 8b of Form 8609.  Each BIN is issued an 8609 and the Owner is responsible for completing Part II; which includes 
this election.  If the Project contains multiple buildings the Owner is responsible for the attachment to Form 8609 that defines the Project.  

Average Income Minimum Set‐Aside: Designations

8

80% 70% 60% 50% 40% 30% 20%

The 
designations 
should be 
dispersed 

across all unit 
types and 

throughout the 
property.

7
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Average Income Minimum Set‐Aside: LURA Example; 100% HTC
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Average Income Minimum Set‐Aside: LURA Example; 100% HTC

10
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Average Income: LURA Example; 100% HTC, Additional Requirements

11

Average Income: LURA Example; 100% HTC, Additional Requirements

12
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Average Income Minimum Set‐Aside: LURA Example; Mixed Income

13

Average Income Minimum Set‐Aside: LURA Example; Mixed Income

14
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Average Income Minimum Set‐Aside: Applicable Fraction

15

Minimum Set‐Aside versus Applicable Fraction

16

Minimum 
Set‐Aside

Project 
Rule

Applicable 
Fraction

Building 
Rule

The Development average outlined
in the Land Use Restriction
Agreement (LURA) is in addition to
the two things on this slide. The
minimum set‐aside is a project test;
the applicable fraction is a building
test; the additional state rent and
occupancy requirements are a
development test.

15
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Average Income Minimum Set‐Aside: Forms 8609

17

If you do not have 8609s, we will treat all 
buildings as individual building projects 
and must meet all requirements as such. 

Average Income Minimum Set‐Aside: Average Income Qualified Group

18

The Owner will be responsible for reporting the Average 
Income Qualified Group on the Annual Owner’s 

Compliance Report.  

17
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Average Income Minimum Set‐Aside: Example 1

19

60% 50% 30% 80%

40% 70% 80% 50%

40% 60% 70% 80%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

40% of All Units must be 
both rent and income 
restricted = 5 units (4.8 

rounded up to nearest unit)

60% + 40% + 60% + 30% + 50% = 240 ÷ 5 = 48% average AMI

Average Income Minimum Set‐Aside: Example 2

20

60% 50% 30% 60%

40% 70% 70% 50%

40% 60% 70% 80%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

40% of each building’s  
Units must be both rent 
and income restricted = 3 
units (2.4 rounded up to 

nearest unit)

50% Average53.33% Average

19
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Average Income Minimum Set‐Aside: Example 2 with a BUT

21

60% 50% 30% 60%

40% 70% 70% 50%

40% 60% 70% 80%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

The Development’s LURA 
requires that the property 
as a whole maintain an 

average of 60%

60% + 40% + 40% + 50% + 70% + 60% + 30% + 70% + 70% + 60% + 50% + 80% = 680 
680 ÷ 12 = 56.67% average AMI

Average Income Minimum Set‐Aside: Example 3

22

60% 50% 30% 80%

40% 70% 80% 50%

40% 60% 70% 80%

Form 8609 Elections: 
Average Income Set‐Aside
Multiple Building Project

40% of each building’s  
Units must be both rent 
and income restricted = 5 
units (4.8 rounded up to 

nearest unit)

60% + 40% + 60% + 30% + 70% = 260 ÷ 5 = 52% average AMI

21

22
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Average Income Minimum Set‐Aside: Example 4

23

60% Market 30% 80%

40% 70% 80% 50%

40% 60% 70% Market

Applicable Fraction: 83.33%
Average Income Set‐Aside
LURA requires 54% Average

40% of All Low‐Income 
Units must be both rent 
and income restricted = 4 

units

Applicable Fraction 

Minimum Set‐Aside

LURA Required 
Average

Average Income Testing Tool

24

We have a testing tool that will be available with this training and in the “Compliance Forms for Multifamily Properties” 
section of the Compliance Forms website, https://www.tdhca.texas.gov/compliance‐forms. 

23

24



9/6/2024

13

Average Income Testing Tool

25

We have a testing tool that will be available with this training and in the “Compliance Forms for Multifamily Properties” 
section of the Compliance Forms website, https://www.tdhca.texas.gov/compliance‐forms. 

This example represents a multiple 
building project.  

If each building is an individual project, 
the test must be performed on each 

project. 

Additional State Requirements in the 
LURA can be tested in this tool, also. 

Income and Rent Limits

26

Income 
Limits

Published by 
HUD 

Annually

Project
Specific

Based on 
household 

size

Rent Limits

Calculated 
from Income 

Limits

Project
Specific

Based on 
unit size

25

26
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Income and Rent Limit Tool: Where is it?

27

https://www.tdhca.texas.gov/income‐and‐rent‐limits

Income and Rent Limit Tool: Where is it?

28

https://www.tdhca.texas.gov/income‐and‐rent‐limits

27

28



9/6/2024

15

Income and Rent Limit Tool: Where is it?

29

Gross Rent Calculation

30

Tenant 
Rent

Utility 
Allowance

Mandatory 
Fees

Gross Rent

29
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Average Income Minimum Set‐Aside: Gross Rent Example 1

31

Average Income Minimum Set‐Aside: Gross Rent Example 2

32

Project Average = 60%

31
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Gross Rent: Examples; How to Correct

33

In accordance with 10 TAC §10.622(a):
• If it is determined that an HTC Development, during the Compliance Period, 

collected rent in excess of the rent limit established by the minimum set‐
aside, the Owner must correct the violation by reducing the rent charged.

• The Department will report the violation as corrected on January 1st of the 
year following the violation.

• The refunding of overcharged rent does not avoid the disallowance of the 
credit by the IRS.

• Since Average Income encompasses all designations federally all rent 
overages are treated as reportable issues of noncompliance when the project 
average is over 60%.

Average Income: Additional Rent & Occupancy Example

34

Project Average = 48%

33

34
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Additional Rent and Occupancy: Examples; How to Correct

35

In accordance with 10 TAC §10.622(b):
• Refund or credit, the excess amount collected to the affected household.

• Calculate the amount of rent overage paid by the household, 
• Reduce the household’s rent and refund/credit the excess amount collected, 
• Update the lease contract and notify the household in writing of the rent 

reduction, and 
• Submit evidence of the rent overage calculation, a copy of the cancelled 

check or evidence of the account credit, the updated lease contract and rent 
ledger to evidence the reduced rent has been implemented.  

• The noncompliance will be considered corrected on the date which the 
overcharged rent was refunded/credited to the resident and the date that the 
rent plus the utility allowance is equal to or less than the applicable limit.

Additional Rent and Occupancy: Examples; How to Correct

36

The Owner must obtain in writing, 
from the household, the election to 
receive a full refund check or to have 
the entire overpaid amount credited 
to their household account. In the 
absence of a tenant election, a full 
refund check must be presented to 
the household within thirty days.

35
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Project Elections and Annual Requirements: Recertifications…

37

100% LIHTC

Annual Data Collection 
Required

Policies and Procedures 
must outline annual 

requirements

Mixed Income

Full Annual Income 
Certifications Required

Policies and Procedures 
must outline annual 

requirements

Project Elections and Annual Requirements: Recertifications…

38

100% LIHTC

Annual Data Collection 
Required

Policies and Procedures 
must outline annual 

requirements

Mixed Income

Full Annual Income 
Certifications Required

Policies and Procedures 
must outline annual 

requirements

A household's lowest 
designation, as recorded on the 
Income Certification, at the time 
of move in, cannot be increased 
unless the household was found 
to never have income qualified 
for the Unit, no longer income 

qualifies for the Unit, or program 
rules required the change.

Changes in Household Designation 
Policy. This is applicable if a 

Development has adopted a policy in 
accordance with §10.611(c) of this 

subchapter (relating to 
Determination, Documentation and 
Certification of Annual Income).

37

38
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Project Elections and Annual Requirements: 100% Low‐Income

39

Unit 101
Low‐Income

Unit 102
Low‐Income 

Unit 103
Low‐Income 

Unit 104
Low‐Income 

Unit 201
Low‐Income

Unit 202
Low‐Income 

Unit 203
Low‐Income 

Unit 204
Low‐Income 

Project Elections and Annual Requirements: Mixed Income Project

40

Unit 101
Low‐Income

Unit 102
Low‐Income 

Unit 103
Low‐Income 

Unit 104
Low‐Income 

Unit 201
Market

Unit 202
Low‐Income 

Unit 203
Low‐Income 

Unit 204
Market

39

40
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Project Elections and Annual Requirements: Multiple Projects

41

Unit 101
Low‐Income

Unit 102
Low‐Income 

Unit 103
Low‐Income 

Unit 104
Low‐Income 

Unit 201
Market

Unit 202
Low‐Income 

Unit 203
Low‐Income 

Unit 204
Market

Average Income Minimum Set‐Aside: 140% Threshold (Over‐Income)

42

140% 
Threshold

60% AMI

140% of 
60% AMI

70% AMI

140% of 
70% AMI

80% AMI

140% of 
80% AMI

41

42
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Average Income Minimum Set‐Aside: 10 TAC §10.615

43

• The Department will examine the actual gross rent (tenant portion of rent plus utility
allowance plus any mandatory fees) and income levels of all households to determine
if the additional income and rent requirements of the LURA are met.

• The Department will examine the actual gross rent and income of all households to
determine if developments that elected the average income minimum set‐aside have
met the federal requirements and any lower additional occupancy restriction
reflected in the Development's LURA.

• The Department will monitor the Available Unit Rule in the following manner for
Developments that elected the average income minimum set aside:
• Owners are not required to terminate the tenancy of over income households. When the Unit
occupied by an over‐income household is vacated, it must be reoccupied by a household with an
income and rent level equal to or less than the rent level of the household that went over‐
income. In addition, the Unit must be reoccupied by a household that restores the low income
average of the project to 60% or less.

Available Unit Rule (AUR)

44

When a household goes Over‐Income (OI)
• Keep Rent Restricted
• Lease the next unit of smaller/comparable size to low‐
income household

• The above items must continue until the Applicable
Fraction is restored in the building

The Available Unit 
Rule (AUR) is a 
building rule.

43
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Average Income Minimum Set‐Aside: AUR Example 1

45

60% 50% 30%
Market
Vacant

40% 70%
80%

OI on 9/1
50%

Market 60% 70% 60%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

Building 2 certified an 80% 
household and determined 
that the household was 
over‐income.  The one 

market unit is vacant, the 
next household moved into 
the market unit must be a 
qualified low‐income unit 
that restores the project 
average and applicable 

fraction. 

58% Average56% Average

Average Income Minimum Set‐Aside: AUR Example 2 

46

60% 50% 30%
Market
Move‐in 

9/6

40% 70%
80%

OI on 9/1
50%

Market 60% 70% 60%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

Uh oh, now we have a 
problem.  We moved a 

market household into the 
market unit after the 80% 
unit went OI, now we have 
two market units and do 
not meet our applicable 
fraction of 83.33%…

52.5% Average56% Average

Market as 
of 9/6

45
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Average Income Minimum Set‐Aside: AUR Example 3

47

60% 50%
30%

OI on 9/1

Market
Move‐In 

9/6

40% 70% 80% 50%

Market 60% 70% 60%

Form 8609 Elections: 
Average Income Set‐Aside
Individual Building Project

Oops, our 30% household 
got a BIG promotion and 

now the household is over‐
income. We also moved a 
market household into the 

vacant market unit.  

58% Average56% Average

Market as 
of 9/6

Average Income Minimum Set‐Aside: Full‐Time Student Example 1

48

60% 50% 30% Market

40% 70%
80%

FT Student 
HH on 9/1

50%

Market 60% 70% 60%

Average Income Set‐Aside
Applicable Fraction 83.33%

The 80% Household 
recertified and is now a 

Full‐Time Student 
Household.  This is an issue 
of noncompliance and the 
unit is removed from the 

project average. 

57% Average

47
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Average Income Minimum Set‐Aside: Full‐Time Student Example 2

49

60% 50%
30%

FT Student 
HH on 9/1

Market

50% 70% 80% 50%

Market 60% 70% 60%

Average Income Set‐Aside
Applicable Fraction 83.33%

The 30% Household 
recertified and is now a 

Full‐Time Student 
Household.  This is an issue 
of noncompliance and the 
unit is removed from the 

project average. 

58% Average

Average Income Minimum Set‐Aside: Layered with Other Programs

50

• All program requirements must be met

• The BOND Program does not recognize 70% and 80% units as low‐income; 
therefore, for the BOND program, full Income Recertifications would be 
implemented

• As monitors, we will look at the Average Income HTC requirements and any 
other program requirements, the programs may not always overlap perfectly 
or neatly

• Annual Certification requirements must be met for all programs

• Programs that are layered (even when they are not Department programs) 
must be operated individually and concurrently.  

49

50



9/6/2024

26

Average Income: LIHTC and BOND; Mixed Income 

51

119 Total Units
95 Low‐Income Units

HTC Designations:
20%, 30%, 40%, 50%, 60%, 70% & 80%

BOND Designations:
48 Units at 60% AMI
71 Units are Eligible Tenants (ET)

Let’s discuss and climb this 
mountain together!

Average Income: LIHTC and BOND, 100% Low‐Income

52

119 Total Units
119 Low‐Income Units

HTC Designations:
20%, 30%, 40%, 50%, 60%, 70% & 80%

BOND Designations:
48 Units at 60% AMI
71 Units are Eligible Tenants (ET)

Let’s discuss and climb this 
mountain together!

51
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Average Income Minimum Set‐Aside: Reminders

53

• This training was not intended as a comprehensive Tax Credit training, we did not 
discuss the whole operation of an affordable housing community.  All requirements, 
federal and state, must be met in order to comply with the program.

• All low‐income households must be properly certified in order to qualify for any 
designation (other than market) and rents must remain restricted.  The Unit Status 
Report (USR) should reflect the correct designation as selected on the Income 
Certification. 

• All reporting requirements must be met as outlined in 10 TAC §10.607.

• Record keeping requirements must be met as outlined in 10 TAC §10.608.

• Written Policies and Procedures & Affirmative Fair Housing Marketing Plan 
requirements remain in place, contact fair.housing@tdhca.texas.gov with questions. 

• It is imperative that the Unit Status Report be current and correct with all set‐asides, 
but especially with the Average Income set‐aside.  

September 2024 Office Hours

THANK YOU

TEXAS DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

WWW.TDHCA.TEXAS.GOV

MULTIFAMILY COMPLIANCE DIVISION

HTTPS://WWW.TDHCA.TEXAS.GOV/COMPLIANCE

DIVISION PHONE NUMBER: (512) 305‐8869
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